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INTRODUCTION 


In  early  1975  the  Committee  on  Information  and 
Public  Relations  was  requested  by  the  Executive  of  the 
Association  of  Government  Lawyers  of  Ontario  (AGLO)  to 
prepare  a  brief  to  the  Attorney  General  of  Ontario  upon 
those  matters  found  by  the  Committee  to  be  of  general 
concern  to  lawyers  within  the  Ministry  of  the  Attorney 
General . 

On  May  23,  1975,  a  letter  was  sent  by  the  Chairman 
of  the  Committee  to  all  lawyers  within  the  Ministry  of  the 
Attorney  General  eligible  for  membership  in  the  Association. 
The  letter  sought  to  elicit  from  the  lawyers  whether  or 
not  it  was  felt  any  representations  should  be  made  on  their 
behalf  to  the  Attorney  General.  The  response  indicated  a 
number  of  concerns.  This  Brief  is  the  result  of  our  re¬ 
search  on  those  matters. 

In  preparing  these  recommendations  the  Committee 
and  the  lawyers  in  the  Ministry  with  whom  we  spoke  felt 
several  points  should  be  stressed. 

First,  lawyers  within  the  Association  are  re¬ 
presented  in  negotiations  with  the  Civil  Service  Commis¬ 
sion  by  the  Deputy  Attorney  General  and  Assistant  Deputy 
Attorney  General.  Any  brief  should  aim  to  strengthen  and 
inform  that  representation  vis-a-vis  the  Commission  by 
providing  those  representatives  -  Messrs.  Callaghan  and 
Hilton  -  with  comprehensive  and  up  to  date  material  for 
their  use. 

Secondly,  the  Committee  hoped  that  a  brief  such 
as  this  to  the  Attorney  General  would  indicate  the  con¬ 
tinued  reliance  and  value  placed  by  this  Committee  upon 
direct  communications  with  the  Attorney  General  or  Deputy 
Attorney  General  rather  than  upon  the  use  of  outside  counsel 
to  speak  on  the  Association's  behalf. 
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Finally,  the  Committee  felt  that  a  brief  such  as 
this  would  serve  to  further  open  communications  between 
18  King  Street  East  and  lawyers  widely  dispersed  through¬ 
out  common  legal  services. 

We  believe  that  the  information  and  recommendations 
contained  in  this  Brief  will  be  of  value  to  the  Attorney 
General  and  we  expect  that  it  will  be  used  by  him  and  his 
staff  in  representing  government  lawyers  upon  the  broad 
range  of  issues  covered  in  this  Brief. 


PART  I :  CAREERS 


1.  Introduction 


On  February  7,  1968,  the  McRuer  Commission 
recommended  that  legal  services  be  reorganized  so  that 
all  legal  services  which  were  provided  to  the  various 
departments  of  the  Ontario  Government  would  come  under 
the  direction  of  the  Department  of  the  Attorney  General. 

On  April  1,  1973,  the  McRuer  Commission  recommendation 
was  implemented.  Although  many  of  the  problems  outlined 
in  the  McRuer  Report  concerning  the  operations  of  legal 
services  within  the  Ontario  Government  were  overcome 
through  the  implementation  of  the  Seconded  Legal  Services 
Program  (hereinafter  called  the  "Program"),  it  is  our 
submission  that  certain  fundamental  problems  remain, 
which  in  themselves  have  created  additional  problems. 

This  is  particularly  true  for  those  lawyers  who  are  on 
permanent  secondment  to  the  legal  services  branches  of 
the  various  ministries.  It  is  our  intention  to  use  this 
part  of  the  submission  to  concentrate  on  the  major  pro¬ 
blems  still  confronting  Ontario  Government  legal  officers 
respecting  professional  development  and  professional  status 
within  the  Ministry  of  the  Attorney  General. 

2 .  Career  Mobility 


One  of  the  primary  purposes  in  the  adoption  of 
the  Program  was  to  offer  government  lawyers  a  high  degree 
of  flexibility  and  mobility  in  pursuing  their  individual 
careers  within  the  Ontario  Government.  This  purpose  was 
outlined  in  paragraph  4  of  the  Recommendations  of  the 
McRuer  Commission  at  page  949  as  follows: 
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"Legal  Officers  seconded  to  departments 
should,  from  time  to  time,  be  employed 
in  the  general  legal  affairs  of  govern¬ 
ment,  in  order  that  they  may  gain  a  wider 
legal  point  of  view  than  is  possible  when 
confined  to  the  affairs  of  a  single 
department . " 

In  this  regard,  the  McRuer  Commission  also  cited  one  of  the 
observations  of  the  Glassco  Commission  as  follows: 

"The  value  of  a  lawyer  depends  on  the  pre¬ 
servation  of  his  independence  from  the 
operating  necessities  of  his  department. 

Secondment  from  Justice  should  help  to 
preserve  this  independence,  while 
opening  up  opportunities  for  professional 
advancement  in  a  legal  career  service  with 
those  solicitors  who  have,  to  the  present, 
been  locked  in  isolated  departmental  com¬ 
partments  .  " 

In  our  opinion,  this  recommendation  continues  to 
be  a  laudable  goal  and  one  which  should  be  accomplished  at 
an  early  date.  Under  the  old  system,  lawyers  were  considered 
to  be  part  of  the  Administrative  Services  Branch  of  their 
particular  ministry.  Under  that  arrangement,  the  relation¬ 
ship  between  the  lawyer  and  his  ministry  was  more  of  an 
employer/employee  relationship,  rather  than  lawyer/client 
relationship.  Accordingly,  lawyers  of  a  particular  ministry 
had  a  tendency  to  become  personally  involved  with  the 
policies  and  programs  of  their  client  ministry  and  the 
numerous  problems  which  flowed  from  such  programs.  In  other 
words,  a  lawyer  who  was  permanently  attached  to  a  particular 


ministry  tended  to  lose  his  professional  objectivity  in 
advocating  a  particular  position  of  his  client  ministry. 

This  loss  of  professional  objectivity  was  reinforced  by 
the  fact  that  his  career  development  within  the  Provincial 
Government  often  depended  upon  the  success  of  the  policies 
and  programs  within  the  client  ministry  itself.  Accordingly, 
it  could  be  said  that  as  the  programs  and  responsibilities 
of  a  particular  ministry  expanded,  so  did  the  possibility 
of  professional  advancement  by  the  lawyers  who  acted  for 
that  ministry.  Fortunately,  under  the  new  Program,  there 
is,  in  theory,  much  less  likelihood  of  this  occurring.  In¬ 
stead,  the  theory  of  professional  development  as  we  under¬ 
stand  it  is  that  a  lawyer  will  achieve  personal  success 
and  professional  status,  not  on  the  basis  of  the  achieve¬ 
ments  of  the  programs  of  a  particular  client  ministry,  but 
rather  through  his  own  professional  achievements. 

Unfortunately,  two  and  a  half  years  after  the 
implementation  of  the  Program,  there  appears  to  be  very 
little  progress  in  the  area  of  career  flexibility  and 
mobility.  In  order  to  achieve  this  goal,  there  needs  to 
be  more  emphasis  placed  on  the  need  for  career  develop¬ 
ment.  This  is  particularly  important  at  the  supervisory 
level,  in  that  legal  directors  must  be  made  to  see  the 
inherent  benefits  of  such  a  system.  To  date,  there  has 
been  a  tendency  for  legal  directors  to  view  themselves 
as  overseers  of  small  enclaves  of  legal  talent  to  be 
protected  from  external  forces  which  might  reduce  their 
pool  of  legal  talent  by  taking  away  one  or  more  of  their 
experienced  lawyers.  In  our  opinion,  this  is  a  short¬ 
sighted  view  of  things  which  will  ultimately  operate 
to  the  detriment  of  everyone  within  the  Program. 

With  the  introduction  of  the  individual  assess¬ 
ment  program  under  the  "broadbanding  scheme",  it  is  our 
opinion  that  any  analysis  of  a  lawyer's  professional 
capabilities  and  level  of  achievement  should  include  a 
detailed  analysis  of  each  lawyer's  career  aspirations  and 
professional  interests. 
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Interim  Report  Number  Six  of  the  Committee  on 
Government  Productivity  (COGP) ,  Recommendation  7.10  stated 
that  ways  should  be  provided  in  which  an  employee  can 
assist  in  planning  his  own  career. 

We  believe  that  once  in  each  year  legal  officers 
should  be  requested  to  complete  a  career  goal  plan.  This 
career  goal  assessment  would  permit  legal  officers  to  record 
the  career  path  and  training  they  would  like  to  take. 
Opportunity  should  also  be  given  to  evaluate  present  job 
satisfaction.  Such  an  assessment  would  afford  the  in¬ 
dividual  an  opportunity  to  show  interest  in  other  areas 
of  the  law  or  government. 

In  order  that  this  assessment  be  candid  and 
effective,  we  believe  that  it  should  be  made  directly  to 
the  Assistant  Deputy  Minister,  Common  Legal  Services 
rather  than  to  the  responsible  director  of  legal  services. 

Under  such  an  arrangement,  the  persons  who  are 
ultimately  responsible  for  the  filling  of  vacancies  and 
the  granting  of  promotions  would  have  substantially  more 
information  about  government  lawyers  on  which  to  base  their 
decisions.  This  arrangement  could  conceivably  lead  to  the 
introduction  of  specific  on  the  job  training  programs  which 
would  encourage  career  development  within  the  Ontario 
Government.  Under  present  conditions,  successful  career 
development  is  more  often  the  result  of  good  fortune  than 
good  management. 

The  Program  itself  has  created  an  optimism  among 
government  lawyers  generally  as  to  the  positive  effect  the 
Program  should  have  upon  their  own  individual  careers  and 
professional  development.  Unless  there  is  an  immediate 
and  concerted  effort  within  the  Program  which  will  allow 
government  lawyers  the  opportunity  to  move  freely  from 
ministry  to  ministry,  this  optimism  will  be  lost. 
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In  our  opinion,  the  free  movement  of  lawyers 
from  ministry  to  ministry  would  achieve  the  following 
benefits : 

1.  Re-emphasize  the  lawyer/client  relationship 
between  the  lawyer  and  his  client  ministry, 
which  was  advocated  on  the  introduction  of 
the  Program  on  April  1,  1973. 

2.  Enable  individual  lawyers  to  gain  invaluable 
first-hand  experience  in  numerous  areas  of 
the  law,  which,  in  turn,  will  make  them  better 
lawyers . 

3.  Enable  individual  lawyers  to  assume  additional 
responsibilities  and  to  progress  at  their  own 
pace . 

4.  Create  a  greater  feeling  of  self-fulfillment 
among  individual  lawyers. 

5.  Create  a  cordial  atmosphere  of  competition 
among  government  lawyers  generally. 

6.  Alleviate  personality  problems  which  occasionally 
occur  between  a  legal  director  and  his  legal 
staff,  and  in  some  instances  between  individual 

■  lawyers  and  their  clients. 

7.  Increase  morale  among  government  lawyers. 

8.  Develop  a  system  of  evaluation,  whereby  the 
abilities  of  individual  lawyers  are  assessed 
by  several  persons  on  a  first-hand  basis. 

9.  Create  a  pool  of  legal  expertise  on  which  to 
draw  in  times  of  emergency. 

3 .  Civil  Service  Classification 

Generally  speaking,  a  lawyer  can  be  said  to  be 
motivated  in  two  ways.  The  first  way  is  through  the 
financial  rewards  which  he  receives  for  his  efforts.  The 
second  way  is  the  level  of  professionalism  which  he  feels 
he  has  achieved  and  the  status  which  he  has  attained  in 
the  legal  profession  as  a  whole.  Unfortunately,  because 
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of  the  way  in  which  government  lawyers  are  treated  as 
public  servants  under  The  Public  Service  Act,  both  the 
financial  rewards  and  professional  recognition  have,  in 
many  instances,  eluded  the  lawyer  who  chooses  to  become 
a  career  public  servant  in  the  Province  of  Ontario.  In 
many  instances,  under  the  existing  civil  service  class¬ 
ification  system,  a  government  lawyer  is  only  able  to 
receive  the  financial  rewards  to  which  he  believes  he  is 
entitled  by  engaging  in  the  practice  of  goal  displacement. 

In  other  words,  the  government  lawyer  is  forced  to  abandon 
the  practice  of  law  in  exchange  for  the  acceptance  of 
administrative  responsibilities.  Unlike  his  colleagues 
who  practice  law  outside  the  government,  the  very  skills 
for  which  he  is  trained  assume  a  secondary  importance, 
and  administrative  skills  for  which  he  may  not  be  trained, 
assume  a  major  role.  Under  this  arrangement,  the  govern¬ 
ment  lawyer  may  obtain  the  financial  rewards  he  seeks,  but 
he  will  not  in  all  likelihood,  attain  the  status  within 
the  legal  profession  which  his  colleagues  in  private  practice 
might  otherwise  attain. 

As  government  lawyers,  we  see  no  reason  why  we 
cannot  achieve  the  same  financial  rewards  and  profess¬ 
ional  recognition  within  the  public  service  as  that 
achieved  by  our  colleagues  in  either  industry  or  private 
practice . 

We  submit  that  there  is  a  tendency  within  the 
legal  profession  as  a  whole,  to  view  government  lawyers 
not  as  professional  equals,  but  rather  as  second  class 
citizens  who  could  not  make  it  in  the  "real  world".  No 
doubt,  this  attitude  is  a  hold-over  from  by-gone  days 
when  this  might  have  been  the  case.  However,  this  is 
certainly  not  the  case  now,  and  the  objective  of  this 
Association  is  to  dispel  this  most  undesirable  and 
demeaning  attitude.  This  attitude  can  be  dispelled  in 
several  ways. 
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First,  by  the  initiation  of  a  feasibility  study 
as  to  the  possibility  of  removing  government  lawyers  from 
the  confining  provisions  of  The  Public  Service  Act.  Such 
a  study  would  consider  the  question  of  security  of  tenure 
as  it  applies  to  civil  servants  generally,  and  attempt  to 
determine  whether  or  not  government  lawyers  should  con¬ 
tinue  to  be  afforded  such  protection.  Similarly,  such 
a  study  would  consider  adopting  the  employment  practices 
which  are  utilized  in  industry  and  private  law  firms, 
namely  to  afford  the  Ontario  Government  the  opportunity 
to  dismiss  government  lawyers  and  weed  out  incompetent 
lawyers,  thereby  improving  the  general  level  of  legal 
professionalism  within  the  civil  service. 

Secondly,  a  government  lawyer  should  be  entitled 
to  achieve  the  same  financial  rewards  through  the  practice 
of  law  as  he  would  achieve  should  he  decide  to  pursue  his 
career  in  the  administrative  side  of  government.  There 
is  no  reason  to  believe  that  a  highly  qualified  lawyer  who 
is  working  for  the  Ontario  Government  should  not  be  just 
as  valuable  to  the  Province  as  his  colleagues  who  have 
elected  to  pursue  their  career  in  the  administrative  side 
of  government. 

Thirdly,  the  existing  practice  of  retaining  out¬ 
side  counsel  in  certain  litigious  matters  should,  except 
in  special  circumstances,  be  discontinued.  We  acknowledge 
the  fact  that  this  practice  has  been  severely  curtailed 
since  the  introduction  of  the  Program,  but  we  would  now 
urge  its  immediate  cessation.  It  is  our  opinion  that 
government  lawyers  are  just  as  qualified,  and  in  many 
instances,  indeed,  more  qualified  to  represent  the  Province 
in  all  litigious  matters  as  any  outside  counsel  who  may  be 
retained.  In  our  opinion,  no  single  step  will  do  more 
to  enhance  the  professional  reputation  of  government 
lawyers  than  for  the  Province  to  adopt  a  policy  that  all 
litigation  is  to  be  handled  by  Ontario  Government  lawyers. 
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4 .  Head  Office  Syndrome 

Prior  to  the  introduction  of  the  Program,  there 
was  a  general  feeling  among  most  lawyers  in  the  Ontario 
Government  that  the  lawyers  who  were  directly  attached  to 
the  Ministry  of  the  Attorney  General  through  the  Crown  Law 
Office  were  looked  upon  as  being  the  chosen  few  or  the  elite 
among  their  colleagues.  Unfortunately,  this  feeling  of 
elitism  has  not  appreciably  disappeared  as  the  result  of 
the  adoption  of  the  Program.  There  is  still  a  prevalent 
feeling  among  the  lawyers  who  are  not  part  of  the  Crown  Lav/ 
Office  that  the  lawyers  within  the  Crown  Law  Office  are 
afforded  a  status  and  certain  privileges  which  are  not 
available  to  other  lawyers  within  the  Government. 

In  spite  of  repeated  denials  of  the  existence 
of  this  elitism,  the  "head  office  syndrome"  continues  to 
permeate  the  thinking  of  lawyers  who  are  not  part  of  the 
Crown  Law  Office.  Such  feelings  may  be  attributable  to 
the  fact  that  lawyers  who  are  primarily  engaged  in  liti¬ 
gation  have  a  status  within  the  legal  profession  generally 
which  is  not  afforded  to  non- litigation  lawyers.  Secondly, 
an  examination  of  the  salary  schedules  of  lawyers  in  the 
Ontario  civil  service  indicates  that  there  is  a  marked 
tendency  to  promote  members  of  the  Crown  Law  Office  more 
rapidly  and  to  give  them  greater  remuneration  for  their 
services,  all  things  being  equal,  than  those  who  are  not 
members  of  the  Crown  Law  Office.  Finally,  there  is  the 
belief,  widely  held,  that  those  at  the  Crown  Law  Office 
are  more  rapidly  promoted  because  they  and  their  work  are 
better  known  to  senior  management  than  those  who  are 
stationed  in  client  ministries.  It  is  hoped  that  steps 
will  be  taken  to  dispel  the  conditions  which  lead  to 
this  syndrome. 

We  suggest  that  this  problem  can  be  largely 
overcome  by  taking  several  steps : 

1.  By  adapting  the  career  mobility  recommendations 

outlined  in  section  2. 
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2.  By  insuring  that  legal  officers  within  the 
Crown  Law  Office  do  not  receive  unjustifiably 
greater  remuneration  for  their  services  than 
those  who  are  not  members  of  the  Crown  Law 
Office . 

3.  By  the  Assistant  Deputy  Attorney  General, 

Common  Legal  Services  visiting  each  ministry 
legal  office  at  least  twice  a  year  to  meet 
and  talk  with  individual  lawyers  about  their 
work  and  carrers. 

5 .  Job  Competition 

Early  in  1974,  the  Association  wrote  to  the 
Assistant  Deputy  Attorney  General,  Common  Legal  Services, 
asking  that  the  Ministry  policy  with  respect  to  the  posting 
of  positions  for  competition  within  the  Ministry  be  set  out. 
In  response  it  was  stated  that  promotion  and  the  posting 
of  positions  for  competition  was  the  prerogative  of  senior 
management:  if  the  competition  would  be  no  more  than  a 

formality,  no  competition  would  be  held. 

While  we  feel  that  all  positions  should  be  posted 
for  competition,  we  do  not  dispute  the  principle  of  senior 
management  having  this  discretion  or  exercising  it.  We 
would,  however,  feel  more  at  ease  with  this  policy  of  dis¬ 
cretion  if  all  lawyers,  their  work,  talents  and  career 
goals  were  equally  well  known  to  senior  management  of 
the  Ministry  of  the  Attorney  General.  We  believe  that  the 
exercise  of  discretion  not  to  post  a  position  for  competi¬ 
tion  may  be  based  on  imperfect  knowledge  of  the  individual 
lawyers  who  are  available  and  have  the  ability  to  fill 
such  a  position. 

Acceptance  of  our  third  recommendation  in  section 
4  that  meetings  occur  at  least  twice  a  year  between  legal 
officers  and  a  representative  of  senior  management  of  the 
Ministry  of  the  Attorney  General  to  discuss  the  legal 
officers'  duties  and  career  goals  would  go  a  long  way  toward 
the  removal  of  this  problem. 
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6 .  Legal  Support  Staff 


Because  lawyers  in  the  public  service  are  treated 
as  line  civil  servants,  the  conditions  under  which  govern¬ 
ment  lawyers  are  required  to  work  frequently  leaves  much 
to  be  desired.  Government  lawyers  are  classified  on  the 
same  plateau  as  several  other  groups  of  civil  servants 
within  the  Ontario  Public  Service.  This  artificial  grouping 
of  government  lawyers  with  other  civil  servants  has  the 
effect  of  reducing  the  level  of  working  conditions  below 
that  which  lawyers  could  expect  to  experience  if  they  were 
engaged  in  private  practice  or  in  industry.  These  working 
conditions  include  office  space  and  equipment  as  well  as 
legal  support  staff.  In  order  for  lawyers  to  achieve  an 
optimum  level  of  professional  competence,  it  is  necessary 
to  provide  them  with  good  working  conditions.  This  is 
particularly  important  in  the  area  of  legal  support  staff. 
Under  the  present  system,  lawyers  in  the  Ontario  public 
service  are  unable  to  hire  the  most  competent  legal  support 
staff  which  is  otherwise  available  to  the  legal  profession 
generally.  Such  a  practice  is  most  discouraging  to  govern¬ 
ment  lawyers  and  in  our  opinion  is  very  short  sighted,  since 
lawyers  can  only  achieve  the  optimum  level  of  legal  services 
if  they  are  provided  with  good  legal  support  staff.  Accord¬ 
ingly,  it  is  our  submission  that  lawyers  in  the  Ontario 
public  service  should  be  exempt  from  existing  hiring  policies 
and  practices  and  be  entitled  to  acquire  the  best  legal 
support  service  staff  available. 

We  also  suggest  that  although  a  sizeable  number 
of  legal  secretaries  who  are  presently  working  within  the 
civil  service  are  of  poor  quality,  there  is  a  substan¬ 
tial  reserve  of  good  prospective  legal  secretaries  which 
has  gone  untapped.  Because  legal  secretaries  are  limited 
in  respect  to  the  salaries  which  they  may  earn,  there 
is  a  tendency  for  good  legal  secretaries  to  accept 
more  senior  positions  elsewhere  in  government,  thereby 
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leaving  the  government  lawyer  with  either  inexperienced 
or  mediocre  legal  secretaries.  Accordingly,  we  would 
ask  that  government  lawyers  be  given  the  opportunity 
to  hire  the  top  secretaries  within  the  civil  service. 
Similarly,  we  would  suggest  that  a  program  be  established 
whereby  good  general  secretaries  who  aspire  to  become 
legal  secretaries  are  given  the  opportunity  to  develop 
such  skills. 

Finally,  we  would  suggest  that  the  Ministry 
of  the  Attorney  General  consider  offering  a  course  to  all 
government  lawyers  whereby  they  are  shown  how  to  achieve 
the  maximum  utilization  of  their  legal  support  staff  with 
particular  emphasis  on  the  proper  utilization  of  legal 
secretaries.  By  offering  such  a  course,  we  would  suggest 
that  two  things  will  be  accomplished.  First,  a  greater 
level  of  efficiency  will  be  achieved  and,  secondly,  a 
better  relationship  between  the  legal  officer  and  his 
secretary  will  develop. 

7.  Libraries 


At  the  present  time,  each  legal  branch  is  re¬ 
sponsible  for  the  maintenance  of  its  own  library  facilities. 
The  sophistication  of  such  facilities  depends  to  a  large 
degree  upon  the  necessity  for  such  facilities  within  a 
particular  legal  branch  as  well  as  any  financial  restraints 
which  may  exist  from  time  to  time.  Because  of  the  physical 
separation  of  the  various  legal  branches,  it  is  unrealistic 
to  assume  that  some  practical  form  of  physical  integration 
and  consolidation  of  library  facilities  could  be  achieved. 
However,  it  is  our  opinion  that  great  economies  of  both 
time  and  money  could  be  realized  by  centralizing  certain 
library  services  and  making  such  services  available  to 
all  of  the  legal  branches.  This  is  particularly  important 
in  the  area  of  legal  opinions. 
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A  significant  portion  of  the  legal  services  which 
are  supplied  to  the  various  client  ministries  by  their 
respective  legal  branches  are  in  the  area  of  legal  opinions. 
Many  of  the  legal  opinions  involve  the  interpretation  of 
sections  of  statutes.  Under  the  present  system,  none  of 
these  legal  opinions  are  centrally  catalogued.  Accordingly, 
a  significant  source  of  important  legal  material  is  not 
available  to  all  lawyers  throughout  the  government.  The 
Association  believes  that  this  is  a  deplorable  state  of 
affairs  and  that  steps  should  be  taken  to  remedy  it 
immediately . 
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PART  II:  SALARIES 


1.  Introduction 


An  important  consideration  for  every  lawyer  in 
deciding  whether  to  join  or  remain  in  the  public  service 
is  competitiveness  with  the  private  industry  in  the  areas 
of  salaries  and  benefits. 

It  is  our  understanding  that  in  creating  the 
common  legal  services  the  Ministry  of  the  Attorney  General 
expected  to  attract  and  retain  the  services  of  well  qualified, 
highly  competent  lawyers  in  order  that  the  calibre  of  legal 
advice  provided  within  the  government  might  be  upgraded,  and 
to  hire  lawyers  selectively  in  order  that  expertise  in 
specialized  areas  of  law  might  be  developed  on  an  "in  house" 
basis . 

While  we  share  these  objectives  in  terms  of  our 
individual  careers,  we  maintain  that  they  will  be  difficult 
to  achieve  unless  competitive  salaries  and  benefits  are 
offered . 

Subsequent  to  the  decision  of  the  Committee  on 
Information  and  Public  Relations  to  include  a  section 
dealing  with  salaries  in  this  Brief,  two  things  occurred: 

a)  broadbanding,  which  has  been  discussed  for  some 
time,  was  finally  implemented.  This  was  effec¬ 
tive  back  to  October  1st,  1974  for  some  laywers; 
and 

b)  the  federal  government  proposed  a  program  of 
wage  and  price  controls  which  will  affect 
lawyers  in  private  practice  as  well  as  those 
in  the  public  service. 

These  events  do  not  materially  affect  the  concerns 
which  we  wish  to  express: 


a)  competitiveness  of  present  salary  levels  in 
relation  to  those  in  existence  for  lawyers 
employed  outside  government; 

b)  lack  of  consultation  with  government  lawyers 
or  their  representatives  in  the  course  of 
negotiations  for  salary  increases  and  job 
classification;  and 

c)  non-disclosure  of  agreed  upon  guidelines  for 
increments  and  promotion  of  lawyers  in  the 
public  service. 

While  we  welcome  the  apparent  flexibility  of  the 
new  broadbanding  system  we  have  a  number  of  concerns.  First, 
the  established  salary  levels  overlap  considerably.  For 
example,  a  review  of  the  proposed  salary  range  for  the  bands 
indicates  that  a  lawyer  earning  $24,283.00  might  be  slotted 
in  any  of  the  proposed  bands  -  at  the  top  of  the  first, 
the  middle  of  the  second,  or  the  bottom  of  the  third.  We 
believe  that  the  system  will  severely  restrict  career 
development.  Thus,  if  a  competent  and  developing  lawyer 
is  placed  in  the  first  band,  he  may  experience  considerable 
difficulty  in  moving  to  the  second  band  and  even  more 
difficulty  in  moving  to  the  third  band,  as  a  result  of 
the  quotas  which  have  been  established.  Our  recommend¬ 
ation  with  respect  to  merit  pay,  if  adopted,  might  somewhat 
alleviate  this  situation. 

Secondly,  legal  officers  have  not  been  given  any 
specific  information  respecting  merit  increases,  guidelines 
for  determining  in  which  band  individuals  will  be  placed  or 
the  criteria  for  promotion.  Very  little  information  in  re¬ 
lation  to  the  existing  legal  officers  series  is  currently 
provided  in  the  Manuals  of  Administration.  We  therefore 
request  that  we  be  provided  with  the  criteria  and  guidelines 
relevant  to  broadbanding  as  soon  as  they  are  finalized. 

As  indicated,  we  would  like  to  be  given  the 
opportunity  to  be  kept  informed  on  the  status  of  negotiations 
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and  to  assist  in  the  compilation  of  information  relating 
to  comparable  salary  scales,  prior  to  salaries  being 
determined . 

The  Association  believes  that  it  would  be  of 
considerable  benefit  if  a  continuing  method  of  consultation 
were  to  be  established  through  which  representations  could 
be  made  and  information  exchanged.  If  it  was  felt  to  be 
useful,  the  Association  would  designate  a  small  committee 
of  members  to  meet  monthly  or  on  some  other  regular  basis 
with  the  Assistant  Deputy  Attorney  General,  Common  Legal 
Services.  We  believe  such  a  forum  would  serve  to  keep  both 
the  Association  and  the  Ministry  of  the  Attorney  General 
more  informed  upon  matters  of  common  interest  and  concern. 

2 .  Merit  Pay 


The  Committee  on  Government  Productivity  in 
Interim  Report  Number  Six,  dealing  with  the  classification 
and  compensation  of  public  servants  recommended  in  con¬ 
junction  with  the  use  of  broadbanding  that  an  effective 
merit  pay  system  be  introduced  based  on  performance  review. 

It  was  stated  by  COGP  that: 

"Where  promotion  cannot  occur  immediately  or 
where  it  is  desirable  to  reward  an  employee 
for  an  exceptional  piece  of  work  as  an  incentive 
to  further  accomplishment,  merit  pay  should  be 
available . " 

As  previously  indicated,  we  believe  that  the  system 
of  quotas  established  for  each  broadband  will  have  the  effect 
of  freezing  a  number  of  legal  officers  at  the  top  of  their 
broadband  when  reclassified  to  a  higher  broadband  is  warranted 
by  consistent  accomplishment  by  that  individual.  The  use  of 
quotas  and  their  "lock-in"  effect  is  a  major  shortcoming 
in  the  present  system  of  classification.  With  the  introduction 
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of  broadbanding  the  problem  is  markedly  worsened.  Such 
a  system  imposes  artifical  restraints  upon  career  develop¬ 
ment.  It  prohibits  reward  for  consistent  accomplishment 
and  provides  no  incentive  for  further  accomplishment.  We 
believe  that  the  introduction  and  use  of  the  system  of 
merit  pay  proposed  by  COGP  would  alleviate  the  shortcomings, 
reward  exceptional  work  and  provide  incentive  for  further 
accomplishment . 

3 .  Salary  Studies 


While  we  welcome  the  fact  that  salaries  in  the 
first  few  years  of  employment  with  the  Government  are 
competitive  with  those  in  the  private  industry,  our  re¬ 
search  has  led  us  to  conclude  that  they  soon  fall  behind 
those  of  other  government  levels  and  private  corporations. 
Studies  of  salary  levels  of  lawyers  in  the  employ  of  the 
federal  government  and  in  private  industry  would  seem  to 
indicate  that  salaries  of  lawyers  employed  by  the  Ontario 
Government  have  fallen  behind  their  colleagues  by  almost 
two  years.  (See  H.V.  Chapman  &  Associates  Ltd.,  Manage¬ 
ment  Compensation  in  Canada,  1973-74,  1974-75). 

A  comparison  of  salaries  and  averages  in¬ 
dicates  that  we  have  a  considerable  way  to  go  before 
approaching  anything  like  parity  with  lawyers  performing 
comparable  duties : 

(1)  Average  Salary: 

(Ontario  Government  lawyer  November,  1975, 

before  broadbanding) . . . .  $24,000 

(Federal  Government  lawyer,  April,  1975) 

. . . . ..... . . .  $30,000 

(lawyer  in  private  industry,  January  1, 


1974  ,  Toronto) . . . . .  $26,907 

(lawyer  in  private  industry,  January  1, 

1975  ,  Toronto)..... . .  $39,680 

(lawyer  in  private  industry,  January  1, 

1975  ,  national  basis) . . .  $41,438 
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(lawyer  working  for  a  utility,  January  1, 


1974)  . . . .  $25,554 

(lawyer  working  for  a  utility,  January  1, 

1975)  . . . . .  $35,217 

(2)  Median  Salary: 

(Ontario  Government  lawyer,  November, 

1975  before  broadbanding)... .  $23,000 

(Federal  Government  lawyer,  April, 

1975) . . . . . .  . . .  not  known 

(lawyer  in  private  industry,  January  1, 

1974  ,  Toronto). .  $28,236 

(lawyer  in  private  industry,  January  1, 

1975,  Toronto) . . .  $38,460 

(lawyer  in  private  industry,  January  1, 

1975  ,  national  basis).. .  $35,000 

(lawyer  working  for  a  utility,  January  1, 

1974)  . . .  $25,332 

(lawyer  working  for  a  utility,  January  1, 

1975)  . . . . . . . . . .  $33,350 


NOTE:  Median  salary  figures  represent  a  truer  reflection 

of  what  the  "average"  lawyer  earns  since  they  do 
not  contain  the  very  low  or  the  very  high  salaries 
which  tend  to  distort  average  salary  figures. 


(3)  Average  percentage  increase  in  salary  from  1973 
to  1974: 


(Ontario  Government  lawyer).. . .  2%-8% 

(Federal  Government  lawyer) . . .  not  known 

(lawyer  in  private  industry  -  Toronto) .  8.7% 

(lawyer  in  private  industry  -  national  basis)  12.6% 
(lawyer  working  for  a  utility) .  12.1% 


(4)  Average  percentage  increase  in  salary  from  1974 
to  1975: 


(Ontario  Government  lawyer) .  11% 

(Federal  Government  lawyer)..... .  15%-18% 

-  dependent  on  level  - 

(lawyer  in  private  industry  -  Toronto) . .  28.8% 
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(lawyer  in  private  industry  -  national  basis ) . . 19 . 3% 
(lawyer  working  for  a  utility) . . . .15.6% 

It  is  clear  from  the  above  figures  that  the  salaries 
of  Ontario  Government  lawyers  as  of  November,  1975  both 
before  and  after  broadbanding,  remain  considerably  below 
those  of  their  counterparts  in  other  sectors  as  of  January, 
1974.  Salary  levels  of  lawyers  working  for  the  Ontario 
Government  are  one  and  half  years  behind  those  of  comparable 
lawyers  at  a  time  when  inflation  has  been  at  an  all-time  high. 

Worth  noting  also  is  the  fact  that  a  large  number 
of  lawyers  in  private  industry  (national  basis)  in  1975 
received  an  average  bonus  of  $8,119  to  bring  their  average 
salary  to  $47,228  per  annum. 

In  addition,  lawyers  in  both  private  industry  and 
those  employed  by  utilities  frequently  received  a  car  and 
car  allowance  (1975): 

(private  industry)  53.9%  received  car  &  allowance 
(utilities)  50%  received  car  &  allowance 

This  indicates  to  us  that  lawyers  in  other  sectors  obtain 
added  bonuses  in  addition  to  the  higher  salaries  they  re¬ 
ceive  which  put  them  far  ahead  in  terms  of  total  compen¬ 
sation  received. 

4 .  Broadbanding 

The  following  tables  show  a  breakdown  of  Ontario 
Government  lawyers'  salaries  before  and  after  broadbanding: 


■ 
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(1)  ONTARIO  GOVERNMENT 


Position 

Salary  Range 
(as  of  November,  1975) 
before  broadbanding) 

Total  Number 
of  lawyers 
at  each  posi¬ 
tion 

legal  officer  1 

$13,323  -  $17,202 

28 

legal  officer  2 

$17,343  -  $23,711 

58 

legal  officer  3 

$19,228  -  $24,283 

56 

legal  officer  4 

$22,869  -  $25,691 

52 

legal  officer  5 

$25,079  -  $28,149 

37 

legal  officer  6 

$28,138  -  $32,202 

55 

legal  officer  7 

$30,093  -  $34,462 

25 

legal  officer  8 

$31,744  -  $36,352 

6 

Total  317 

(NOTE:  Total  complement  is  340) 


2)  ONTARIO  GOVERNMENT 


Position 

Salary  Range 
(as  of  October  1,  1974) 
after  broadbanding) 

o 

o 

allowed  in 
each  band 

Total  Number 
of  lawyers 
at  each  posi¬ 
tion 

r.Qwn  law  officer  1 

$13,441  -  $24,283 

10% 

64 

:own  law  officer  2 

$19,749  -  $28,149 

50% 

137 

:own  law  officer  3 

$24,283  -  $38,733 

40% 

117 

Total  318 

The  increases  allowed  for  merit  within  a  band  are  to  be 
limited  in  each  year  from  2%  to  10%. 

The  amount  allowed  for  promotion  from  one  band  to  another 
is  from  5%  to  10%. 


(3) 


FEDERAL  GOVERNMENT 


Position 

Salary  Range  (April,  1974) 

Barrier 

LA  1 

$11,400  -  $22,200 

$18,600 

LA  2 

$17,900  -  $32,500 

$27,700 

LA  3 

$27,400  -  $43,000 

$37, 800 

(4)  FEDERAL  GOVERNMENT 


Position 

Salary  Range  (April,  1975) 

Barrier 

Total  Number 
at  each  level 

LA  1 

$13,100  -  $25,500 

$21,400 

148 

LA  2 

$22,600  -  $37,800 

$31,800 

168 

LA  3 

$32,250  -  $43,000 

not  known 

114 

• 

Total  430 

NOTE:  (1)  (LA  3  is  now  under  review) . 

(2)  Barrier  level  also  represents  average 
salary  in  the  level  for  all  lawyers  in 
the  federal  services. 


(3)  Up  to  75%  within  a  category  may  be 
classified  as  satisfactory  and  will 
reach  the  barrier.  Up  to  25%  may 
be  rated  -as  superior  and  will  pass 
the  barrier.  (Only  applicable  to 
bargaining  unit  and  lawyers  other 
than  Justice ) . 
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The  federal  system  of  broadbanding  and  merit 
increases  is  substantially  the  same  as  that  in  use  for 
Ontario  Government  lawyers. 

(1)  A  candidate  may  be  rated  from  0%  to  8%  with 
most  people  getting  4%  as  follows: 


Unacceptable  0% 
Acceptable  2% 
Fully  satisfactory  4% 
Superior  6% 
Outstanding  8% 


(2)  The  distribution  of  percentage  increases  is  as 
follows : 

Fully  satisfactory  75% 

Superior  up  to  25% 

Outstanding  up  to  5% 

The  federal  system  is  outlined  to  show  that  while 
their  system  of  broadbanding  is  substantially  the  same  as 
that  of  Ontario,  the  rate  of  compensation  is  markedly  higher. 

In  addition,  Crown  Attorneys  have  historically 
received  higher  compensation  than  lawyers  in  common  legal 
services.  A  disportionate  number  of  lawyers  in  common 
legal  services  therefore  receive  lower  salaries  than  the 
Ontario  Government  lawyers'  average  indicates. 

This  Association  does  not  believe  that  lawyers 
within  the  Ontario  Government  or  those  in  common  legal 
serivces  stand  second  in  quality  to  any  group  of  govern¬ 
ment  lawyers.  We  believe  this  discrepency  should  be 
eliminated . 
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SUMMARY  OF  RECOMMENDATIONS 

(1)  The  broadbanding  program  be  used  for 
greater  analysis  of  a  lawyer's  professional  capabil¬ 
ities  including  detailed  analysis  of  each  lawyer's 
career  aspirations  and  professional  interests. 

(2)  A  system  of  annual  career  goal  planning 
should  be  instituted  in  order  to  enable  legal  officers 
to  assist  in  planning  their  careers. 

(3)  A  program  of  rotation  should  be  implemented 
whereby  lawyers  are  encouraged  to  move  from  ministry 
to  ministry. 

(4)  Crown  law  officers  should  be  removed  from 
the  confining  and  protective  provisions  of  The  Public 
Service  Act  in  order  to  promote  treatment  of  them  as 
professionals. 

(5)  Steps  should  be  taken  to  ensure  that  govern¬ 
ment  lawyers  receive  comparable  remuneration  for  their 
services,  be  it  as  full  time  practicing  lawyers  or  as 
full  time  administrators. 

(6)  The  practice  of  retaining  outside  counsel 
in  certain  litigious  matters  should  be  discontinued. 

(7)  An  end  should  be  put  to  certain  practices 

which  encourage  the  existence  of  the  "head  office  syndrome". 
The  recommended  solution  is  greater  career  mobility, 
equality  of  promotional  opportunities  and  attainment  by 
senior  management  of  greater  knowledge  and  familiarity 
with  individual  lawyers,  their  work  and  careers. 
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(8)  Dissatisfaction  on  the  part  of  lawyers  when 
positions  are  not  put  up  for  competition  would  be  greatly 
lessened  by  following  the  recommendations  contained  in 
paragraph  7 . 

(9)  There  is  a  demonstrable  need  to  improve 
working  conditions  for  lawyers  generally.  In  particular 
this  might  be  achieved  by  allowing  legal  branches  to 
hire  the  best  legal  support  staffs  which  are  available. 

(10)  There  should  be  implemented  a  centralized 
cataloguing  system  for  all  legal  opinions  and  other 
useful  information  and  data. 

(11)  A  continuing  mechanism  should  be  found  whereby 
a  committee  of  members  designated  by  AGLO  could  meet  on 

a  regular  basis  with  the  Assistant  Deputy  Attorney  General 
in  order  to  consult  on  matters  of  mutual  concern  and 
interest . 

(12)  A  merit  pay  system  of  the  type  recommended 
by  the  Committee  on  Government  Productivity  in  Recomm¬ 
endation  7.16  be  adopted  in  conjunction  with  the  broad¬ 
banding  of  legal  officers. 

(13)  Ontario  Government  lawyers  should  be  informed 
of  the  guidelines  and  criteria  for  promotion,  reclass¬ 
ification  and  merit  increases  as  they  relate  to  the  broad¬ 
banding  system. 

(14)  Ontario  Government  lawyers  should  be  granted 
the  opportunity  to  consult  with  and  assist  the  office 
of  the  Attorney  General  in  the  preparation  of  future 
salary  negotiations . 
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1972  to  ‘74 

1974  to 

Montreal 

60 1 

120  9 

220  7 

Toronto 

3  c  1 

2502 

12c  5 

Winnipeg 

1.5c  4 

31  e  6 

10o  8 

Edmonton/ Calgary 

7&  5 

6.4 

250  8 

Vancouver 

7.6 

20c  4 

190  8 

Number  of  months ) 
between  surveys  ) 

18 

24 

18 

Exhibit  XV 


TOT /J,  ANN  HAT  CO.^PFNSATT.OH 
NOX-PARTNERS 
METROPOLITAN  TORONTO 
JULY  1,  1975 


•Yearn  Canadian 

Le »al  Experience 

Number  of 
Lawyers 

Average 

Lowe  r 

Per i ] c 

.  Median. 

Upper 
Pec  i  1 e 

$ 

$ 

$ 

$ 

1  or  less 

143 

16,000 

14,000 

15,000 

18,500 

over  1  to  2 

'  73  , 

19,800 

16,000 

20,000 

23,000 

over  2  to  3 

68 

22,600 

18,000 

22,500 

26,000 

over  3  to  4 

49 

25,700 

20,000 

25,000 

31,000 

over  4  to  5 

41 

26,200 

13,900 

25,800 

32,000 

over  5  to  10 

58 

29,900  _ 

22,000 

29,800 

37,500 

over  10  to  15 

il 

31,500 

23,000 

30,300 

37,500 

over  15  to  20 

7 

39,500 

25,000 

38,400 

78,800 

Over  20 

9 

31,800 

15,000 

25,000 

35,000 

TOTAL 

459 

^  . 

' 

NOTES  (1) 

The 

the 

minimum  value  is  reported 
number  of  lawyers  is  less 

under 

than 

Lower 

15. 

Decile 

when 

The 

the 

maximum  value  is  reported 
number  of  lawyers  5.3  less 

under 

than 

Upper 

8„ 

Decile 

when 

(2) 

Total  Compensation  -  basic  income  + 

bonus 

+  profi 

.t 

participation 
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